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 1.  TIME:  9:00   CASE#: MS18-0432 
CASE NAME: BOSCO CREDIT VS. GROSSI 
HEARING ON UD MOTION FOR RECONSIDERATION OF MOTION FOR 
SUMMARY JUDGMENT  /  FILED BY AGOSTINO E. GROSSI 
* TENTATIVE RULING: * 
 
Defendant Agostino Grossi moves for reconsideration of the Court’s order granting summary 
judgment in favor of plaintiff.  Pursuant to Code of Civil Procedure section 1008, such relief is 
available only where “based upon new or different facts, circumstances, or law[.]”  Grossi has 
not established any such facts, circumstances, or law.  Accordingly, the motion is denied. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD 
HEARING ON MOTION TO STRIKE PRAYER FOR ATTORNEY FEES IN ANSWER 
FILED BY EUGENE SPENCER 
* TENTATIVE RULING: * 
 

Plaintiff’s motion to strike the attorney fees request in the answer by defendants Bank of 

America, N.A. and The Bank of New York Mellon is granted. The prayer for attorney fees on 

page 5, item number 4 of the answer is stricken.  

Code of Civil Procedure §436 gives the Court discretion to strike out any “irrelevant, 

false, or improper matter inserted in any pleading”. Plaintiff is suing the defendants for personal 

injuries he received while at a property owned by them. Defendants offer no case or statute that 

would entitle them to their attorney fees in this case should they ultimately prevail.  

It appears that the parties engaged in phone tag rather than the meet and confer 

required by Code of Civil Procedure § 435.5(a). The Court will not determine who is at fault, 

however, because the failure to comply with the section is not a ground for granting or denying 

this motion. (Code of Civil Procedure §435.5(a)(4).) 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00493 
CASE NAME: CHAPMAN VS. WILLIAM LYON HOMES 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL 
FILED BY RICHARD CHAPMAN 
* TENTATIVE RULING: * 
 
 Granted. 

Plaintiff Richard Chapman moves to vacate the dismissal of Plaintiff Tara Plaza, nunc 

pro tunc. (Presumably, although counsel represents both Ms. Plaza and Mr. Chapman, the 

motion should be deemed filed on behalf of Ms. Plaza, through joint counsel.) 
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The lead case here is one of four different cases that have been consolidated.  On 

March 7, 2019, plaintiff submitted a request for dismissal as to Tara Plaza, which was entered 

by the court.  Plaintiff’s attorney now states that this was due to inadvertence and mistake, and 

was not authorized by plaintiff.  This claim is supported by the declaration of counsel.   

Under Code of Civil Procedure section 473(b), the court is “required to vacate a 

dismissal upon an attorney’s sworn statement of neglect, regardless of whether the neglect was 

excusable or whether other conditions for discretionary relief are satisfied.”  (Vaccaro v. Kaiman 

(1998) 63 Cal.App.4th 761, 770.)  In this instance, the declaration attests that the dismissal was 

filed “mistakenly and inadvertently,” and that it was not authorized by Ms. Plaza.   

Defendant opposes on the ground that the declaration is conclusory, i.e., it does not 

attest to how this could have happened, and further that the statement that the client did not 

authorize the dismissal is hearsay.  The declaration is somewhat conclusory, but under the 

circumstances, there is nothing suggesting why Ms. Plaza might want to dismiss the case, and 

the showing is sufficient.  As to the hearsay argument, the statement that the client did not 

authorize the dismissal is not hearsay, because it does not repeat an out-of-court statement by 

Ms. Plaza.  While defendant asserts that it would have stipulated to the motion upon provision of 

an appropriate declaration by Ms. Plaza, there is no requirement that such a declaration be 

provided where the basis for the motion is attorney mistake. 

In reply, Ms. Plaza notes that the Court of Appeal recently held that the mandatory 

“attorney mistake” provision of section 473(b) does not apply to voluntary dismissals. (Jackson 

v. Kaiser Foundation Hospitals (2019) 32 Cal.App.5th 166, 173-174.)  Analyzing the issue under 

the discretionary relief provision, the Court still finds that the dismissal was the result of 

“mistake,” and that there is no prejudice to defendant.  This is sufficient, without regard to 

whether any neglect was excusable. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00587 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION TO RECLASSIFY CASE FROM COMPLEX TO ORDINARY CIVIL 
FILED BY THOMAS DALY 
* TENTATIVE RULING: * 
 

Defendant seeks to reclassify the matter as non-complex because the sole basis for 

classification of the matter as complex was its status as a putative class action, and plaintiff has 

not moved for certification of the class within the deadline set by the Court.  Defendant points 

out that pursuant to Rule of Court 3.404(b) the court may change the classification where it finds 

that “an action previously declared to be a complex case is not a complex case.”  He asserts 

that this will help assure the “prompt resolution” of this case. 

Plaintiff responds that the Court should exercise its authority to extend the deadline to 

file the motion for class certification.  The Court declines to extend the deadline based on this 
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minimal showing.  If plaintiff seeks to extend the deadline, she should file the appropriate 

motion, and make a more substantial showing. 

With respect to the pending motion, however, even if the matter might be considered no 

longer complex, there is no particular reason to change the designation.  Nothing is to be gained 

by changing the classification and/or assigning the matter to another department.  Changing the 

classification will not expedite resolution of the matter. 

The motion is denied. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS VS. YEE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BETTY T. YEE, et al. 
* TENTATIVE RULING: * 
 
 Appearances required. 
 
 Plaintiff’s opposition raises a serious issue concerning whether collateral estoppel 
bars defendants from asserting that they are not proper parties to this action.  (See, Mallano v. 
Chiang (Apr. 5, 2017) 2017 Cal. App. Unpub. LEXIS 2366, at *20-22.)  Defendants do not 
address this issue in their reply. 
 
 The Court’s preliminary assessment is that the hearing on defendants’ demurrer 
should be continued, in order to allow plaintiff to file a request for judicial notice of the 
documents from the Mallano case that plaintiff believes are pertinent, and in order to allow 
both sides to brief the collateral estoppel issue.  The parties should be prepared to discuss 
an appropriate briefing schedule. 
 
 The Court also rules as follows on selected procedural issues. 
 
 1. Plaintiff may refer to documents from the Mallano decision in support of his 
argument on collateral estoppel, but he may not cite those documents as persuasive authority.  
(See, Cal. Rules of Court, rule 8.1115, subds. (a) and (b)(1).)  The Court requests that all such 
documents be submitted to the Court as properly tabbed exhibits to a request for judicial notice.  
(See, Cal. Rules of Court, rule 8.1115, subd. (c).  See also, Cal. Rules of Court, rule 3.1110, 
subd. (f), rule 3.1113, subd. (l), and rule 3.1306, subd. (c).) 
 
 2. Plaintiff filed a 120-page memorandum on February 28, 2019, before defendants 
filed their demurrer.  Plaintiff’s request to treat this document as his opposition memorandum in 
the pending demurrer proceeding is denied.  The Court is not persuaded that the two issues 
raised by defendants’ demurrer, collateral estoppel and the appropriateness of declaratory relief, 
require an opposition memorandum in excess of 15 pages.  (See, Cal. Rules of Court, rule 
3.1113, subd. (d).) 
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 3. Plaintiff is directed to attach a proof of service to all future opposition and reply 
papers, so the Court can confirm that they have been served in a timely manner and by the 
proper mode of service.  (See, Code Civ. Proc., § 1005, subds. (b) and (c).) 

 

  

 6.  TIME:  9:00   CASE#: MSP14-00302 
CASE NAME: MATTER OF THE WALTER C. PERMANN TRUST 
SPECIAL SET HEARING ON: MOTION FOR ORDER GRANTING ATTORNEY FEES 
SET BY PETITIONERS 
* TENTATIVE RULING: * 
 

Petitioners move for an award of attorney fees against respondent Walter Youngman, 

based on Youngman’s unsuccessful appeal in this matter.  The Court of Appeal awarded costs 

to petitioners.  Costs include not only traditional costs, but attorney fees where provided by 

statute.  (Code of Civil Procedure, § 1033.5(c)(5)(A).)  Thus, the request is not directed at the 

case as a whole, but only at the portion of the case as to which there is an applicable fee 

statute, i.e., Probate Code section 21380, which governs the validity of gifts to a drafter 

beneficiary.  Indeed, the Court previously awarded trial court fees in favor of petitioners and 

against Youngman based on its invalidation of Youngman’s gift under the trust. That order is 

not disputed.   

 The nature of the appeal is clear:  Youngman, along with other respondents, appealed 

the Court’s judgment, including the primary issue of whether petitioners qualified as 

beneficiaries of the trust.  Youngman specifically did not contest this Court’s disqualification of 

him as a beneficiary, at least not on the merits.  He did argue, however, that if the Court of 

Appeal reversed the trial court on the primary issue, petitioners would no longer be beneficiaries 

of the trust, and therefore would not have standing to seek to invalidate Youngman’s gift, which 

would require reversal of the order disqualifying Youngman and the fee award issued pursuant 

to Probate Code section 21380.   

 This procedural argument was tied to the merits of the primary issue, but did not raise 

any of the issues directly related to the drafter-beneficiary issue.  As the Court noted in 

considering the initial fee application on this issue, where a party prevails on a fee-compensable 

claim and a non-fee compensable claim, compensation is limited to that on the compensable 

claim.  (Akins v. Enterprise (2000) 79 Cal.App.4th 1127.)  Nonetheless, “[a]pportionment is not 

required where the claims for relief are so intertwined that it would be impracticable, if not 

impossible, to separate the attorney’s time into compensable and non-compensable units.  

(Bell v. Vista Unified School District (2000) 82 Cal.App.4th 672, 687.)   

Of course, the indirect raising of the issue by virtue of the standing argument does not 

render Youngman responsible for any further fees tied to the primary issue.  (Indeed, petitioners 

do not claim this.)  Instead, the issue is whether by raising the standing argument, petitioners’ 

fees were increased in some appreciable, separate way.  It did result in additional briefing:  On 

February 12, 2018, petitioners filed “Respondents’ Brief in Response to Appellant Youngman’s 
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Separate Opening Brief,” which raised a number of procedural grounds upon which, even if the 

primary order were to be reversed, the disqualification order and the fee order should not be 

reversed.  Petitioners estimate their time at 28.10 hours for researching and drafting the 

appellate brief, and filing this motion.  Because of their resolution of the merits of the issue, the 

Court of Appeal never addressed the issues raised in that brief.  Nonetheless, the filing of the 

brief was made reasonably necessary by virtue of Youngman’s brief asking, on any grounds, 

that the disqualification order and the fee award be reversed.  This is clearly separate from the 

remaining issues.  Petitioners are the prevailing parties on this issue. 

The motion is granted, and fees are awarded in the amount of $11,240. 

 

  

 7.  TIME:  9:05   CASE#: MS18-0432 
CASE NAME: BOSCO CREDIT VS. GROSSI 
HEARING ON UD MOTION FOR RELIEF FROM DEFAULT 
FILED BY SHAWNA FRASIER 
* TENTATIVE RULING: * 
 
Defendant Shawna Frasier moves to set aside the default entered against her on March 22, 
2019.  She had filed a motion to quash service of summons, which was denied on March 15th, 
with five days granted to file a responsive pleading.  She did not waive notice.  Therefore, her 
duty to respond commenced five days after the date of service of notice of the ruling, plus any 
additional time necessary due to the method of service.  (C.C.P. § 1167.4.)  Frasier states that 
she calculated this as resulting in an additional five days for service by mail, and was not aware 
that, because the order was service by overnight mail, the time to respond was extended only 
by two days.  As a result, her last day to respond was March 21, 2019, not March 25, as she 
had expected.  Her default was taken on March 22.   
 
Pursuant to Code of Civil Procedure section 473(b), a party may be relief from a judgment or 
order against them where it was “taken against him or her through his or her mistake, 
inadvertence, surprise, or excusable neglect.”  “Neglect is excusable only if a reasonably 
prudent person in similar circumstances might have made the same error.”  (Huh v. Wang 
(2007) 158 Cal.App.4th 1406, 1419.)  In this instance, while the failure to appreciate the 
difference in the deadline caused by overnight service was negligent, it was excusable neglect, 
particularly for a party acting without an attorney.  Frasier has made a timely application under 
this section, and proceeded diligently after becoming aware of the entry of the default.  (Indeed, 
she attempted to file a response, in the form of a petition for writ of mandate, on March 25th.) 
 
The motion is granted.  Frasier is to file her responsive pleading within five days of notice of 
entry of this order. 
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 8.  TIME: 10:00   CASE#: MSC16-01416 
CASE NAME: MUNOZ VS/ MAHARAJ 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

 

 


